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RECOMVENDATI ON FOR DI SPOSI TI ON

SYNOPSIS: This matter is before this admnistrative tribunal as a
result of a tinely protest on behalf of XXXXX (deceased) and XXXXX
(hereinafter, "Taxpayers") by XXXXX to a Notice of Deficiency issued to
them on March 21, 1991. The basis of the Notice is the determ nati on of
the Illinois Departnment of Revenue (hereinafter, the "Departnent”) that
Taxpayers had failed to advise the Departnment of a final federal change
whi ch increased their federal adjusted gross income for tax year ended
December 31, 1986. The Notice proposed an increased tax liability and
penal ties under 35 ILCS 1005 for failure to pay the entire tax liability by
t he due date of the return.

In their protest, Taxpayers stated that they had filed a new federal
amended incone tax return (FormU.S. 1040X) which had been accepted upon
reconsi deration by the Internal Revenue Service. Taxpayers did not request
an evidentiary hearing. Accordingly, this matter is being decided based
upon the docunents contained in the Departnment's file, including al
docunentati on submtted by Taxpayers.

The issues to be decided are whether Taxpayers are liable for Illinois



income tax as a result of a final federal change which increased their
federal adjusted gross income and, if so, whether they are additionally
liable for penalties pursuant to 35 ILCS 5/1005 for the subject tax year.

FI NDI NGS OF FACT:

1. For the subject tax year, a final federal change was nade to
Taxpayers' federal adjusted gross incone. Dept. Ex. No. 1.

2. The federal change increased Taxpayers' Illinois tax Iliability.
Dept. Ex. No. 1.

3. Taxpayers did not report such change to the Departnent pursuant
to 35 I LCS 5/506(a) and (b). Dept. Ex. No. 1

4. Taxpayers did not pay the increased Illinois tax liability
resulting fromsuch final federal change. Dept. Ex. No. 1

5. Taxpayers filed a tinely protest. Dept. Ex. No. 2

6. Taxpayers, in their protest, did not deny that there had been a
federal change, but contested its finality by alleging that the Interna
Revenue Service had reconsidered the matter and that it had accepted a new
federal anended return filed by Taxpayers. Dept. Ex. 2

7. Despite Departmental requests, Taxpayers did not supply the
Departnment with a copy of the anended return or any docunmentation to
support their claimthat the anended return referred to in the protest had

been accepted by the Internal Revenue Service.

CONCLUSI ONS OF LAW A person is required to notify the Departnent of
all changes to their federal taxable income which affects the conputation
of such person's Illinois base inconme for the sanme taxable year. 35 ILCS
5/506(b).

Here, Taxpayers did not contest the fact that there was a federa
change which increased their Illinois base inconme. They alleged, however,
that the change was not final and that it had been superseded by an amended

federal income tax return that had been accepted by the Internal Revenue



Servi ce. Taxpayers did not offer any docunentation to support their
all egation that the federal change was not final. They did not provide a
copy of the anmended federal income tax return or any docunentation to
reflect that such a return, if filed, had been accepted by the Interna
Revenue Servi ce.

The Notice of Deficiency is prima facie correct so long as its
proposed adjustnents neet some mnimum standard of reasonabl eness. Vitale
v. Illinois Departnment of Revenue, 118 1IIl. App. 3d 210 (3rd Dist.1983).
In order to overcone this prima facie correctness, the taxpayer nust
present conpetent evidence that the proposed adjustnents are incorrect.
Masini v. Departnent of Revenue, 60 Ill. App. 3d 11 (1st Dist.1978). The
taxpayer has failed to neet that burden in this case.

35 I LCS 5/1005 inposes a penalty for failure to tinmely pay the tax due
unl ess such failure is due to reasonable cause. The existence of
reasonabl e cause justifying abatenent of a penalty is a factua
determ nation that can only be decided on a case by case basis (Rorabaugh
v. United States, 611 F. 2d 211 (7th G r.,1979)) and has generally been
interpreted to nean the exercise of ordinary business care and prudence
(Dunont Ventilation Conpany v. Departnent of Revenue, 99 IIl. App. 3d 263
(3rd Dist.1981)). The burden of proof is upon the taxpayer to show by a
preponderance of the evidence that it acted in good faith and exercised
ordi nary business care and prudence in providing for the tinely paynment of
its tax liability. Here, Taxpayers presented no such evidence and there is
nothing in the file to warrant an abatenent of the penalties inposed
pursuant to 35 I LCS 5/1005.

Therefore, based upon the evidence of record, it is ny reconmendation

that the Notice of Deficiency be upheld.

Wendy S. Paul



Adm ni strative Law Judge
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